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July 23, 2015 

VIA ELECTRONIC SUBMISSION  Tracking number 1jz-8k5c-canu 
 
Centers for Medicare & Medicaid Services 

Department of Health and Human Services 

P.O. Box 8016 

Baltimore, MD 21244-8016 

Attention:  CMS-2390-P 

Medicaid and Children’s Health Insurance Program (CHIP) Programs; Medicaid Managed Care, CHIP 

Delivered in Managed Care, Medicaid and CHIP Comprehensive Quality Strategies, and Revisions 

Related to Third Party Liability; Proposed Rules 

Dear Sir/Madam: 

The Center for Public Policies (CPPP) appreciates the opportunity to comment on CMS–2390–P, 

“Medicaid and Children’s Health Insurance Program (CHIP) Programs; Medicaid Managed Care, CHIP 

Delivered in Managed Care, Medicaid and CHIP Comprehensive Quality Strategies, and Revisions Related 

to Third Party Liability; Proposed Rules” (hereinafter referred to as “the proposed rule”).   

CPPP is an independent public policy organization established in 1985 that uses data and analysis to 

advocate for solutions that enable Texans of all backgrounds to reach their full potential.  Improving 

access to health care for Texans has been at the core of our mission and activities since our founding. 

General Comments 

The Center applauds CMS for the enormous amount of detailed work and thought that these critical 

proposed regulations represent.  As you know, Texas embarked on its first Medicaid Managed Care 

“STAR” pilots in 1993, and today nearly all of Texas Medicaid’s 4 million enrollees are covered in risk-

based HMOs (in federal and state regulatory terms), or MCOs in federal Medicaid regulatory terms.  

Texas was also an early adopter of managed LTSS care models, which are in place in all 254 Texas 

counties.  In 2013, state legislation directed the inclusion of individuals with intellectual disabilities into 

MCO care, as well as the inclusion of nursing home residents, and the “carving-in” of NF payments into 

the capitation rates for STAR+Plus.  That same legislation lay the groundwork for future inclusion of 

medically complex children (now include in Texas’ Medically Dependent Children’s Program waiver) in 

MCO care.   

Given the long history of Texas Medicaid Managed Care and the sweeping impact of Medicaid Managed 

Care policy on nearly all Texas Medicaid enrollees, we want to support the overall direction of the 

proposed rule, as well as point out several issues related to our long and specific experience with 

Medicaid Managed Care.   

We regret that we cannot comment at the same level of detail as expert organizations like the 

Georgetown University Center for Children and Families, and the National Health Law Program.  We 

endorse their comments in particular for the detailed attention to the needs of children and families, as 

well as seniors and Medicaid beneficiaries with disabilities and complex medical needs.   

Network Adequacy 
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CPPP strongly supports ensuring minimum standards for time and distance, appointment wait times, 

and provider-patient ratios for adult and pediatric primary care.  We strongly recommend requiring 

additional standards for a minimum set of specialty care types as well. 

We note that provider-patient ratios have often been rendered meaningless in Texas’ robust urban 

Medicaid Managed Care markets, where a provider may contract with multiple Medicaid Managed Care 

plans (e.g., and in theory have up to 1500 Medicaid Managed Care patients in each carrier) and also 

have an unmonitored number of privately-insured patients.  We urge CMS to regard this tool as one of 

limited value at best. 

In 2015, the 84th Texas Legislature adopted into law (SB 760) new measures to improve transparency 

and network adequacy in Medicaid Managed Care.  Major new provisions related to provider access and 

network adequacy oversight for Medicaid Managed Care Organizations include:   

 Reporting to state and public of access to primary, specialty, LTSS, Nursing care, and therapies;  

 Specific access standards for preventive; primary; specialty; after-hours urgent care; chronic care; 

long-term services and supports; nursing services; and therapy services, and any other services 

identified by the commission, with urban-rural setting distinctions;  

 Standards will be set for average time between prior authorization request and decision; and 

between decision and service being delivered; 

 MCOs not meeting standards, and also failing to remedy a finding of noncompliance with the 

updated provider access standards may be subject to liquidated damages, contract cancellation or 

non-renewal, or suspension of default enrollment; 

 Provider directories must be available online, updated monthly, and each MCO must offer a phone 

line and email contact for help locating and setting an appointment with a provider; 

 An expedited (presumptive) provider credentialing process will be established; 

 The Medicaid agency will conduct direct monitoring of Medicaid Managed Care provider networks 

to verify that providers listed are taking new patients, and to determine the waiting times for new 

appointment dates;  

 These “reasonable methods to ensure compliance with contractual obligations 

methods” may include “secret shopper” verifications, and may be implemented directly 

by the commission or through a contractor; 

CPPP notes that despite our state’s generally limited approach to regulation of markets, these new 

standards for Medicaid Managed Care network adequacy and oversight of same are significantly more 

specific and rigorous than the proposed rule.  We believe that over 20 years of experience with 

Medicaid Managed Care has proven to Texas that time and distance contract standards alone are 

inadequate to insure network adequacy, and that direct testing of compliance with standards is needed, 

along with distinct standards for a variety of specialties to reflect the diverse needs of Medicaid 

beneficiaries.  We also note that Texas Medicaid has in the past discontinued direct testing of 

compliance (via secret shopper testing) when budgetary constraints and program demands shifted staff 

resources.  Without an explicit regulatory requirement, it cannot be assumed that all states will directly 

monitor contract and standards compliance.  Consistent with other commenters, we urge CMS to 

amend the proposed rule to strengthen these features. 
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Consumer Supports 

CPPP supports strongly the goals of §438.71 Beneficiary support system, establishing mandatory 

minimum standards for state Medicaid Managed Care programs to assist beneficiaries with navigation 

of these delivery systems.  We agree that enrollees need unbiased assistance with plan choice, 

enrollment and plan changes, service reductions and denials, and locating accessible providers.  We also 

believe assistance with grievance and appeal processes is needed.  We emphatically endorse the 

Georgetown University Center for Children and Families recommendation that Medicaid Managed Care 

consumer support systems be required to provide these services across all Medicaid populations, and 

that the education and navigation assistance functions set forth in paragraphs (e)(2) and (e)(3) should 

not be limited to LTSS beneficiaries, but be included as minimum functions of the BSS generally. 

Texas Medicaid Managed Care law again may be instructive.  In SB 760 (84th Texas Legislature), our 

Texas Health and Human Service Commission (HHSC) is directed to coordinate “support and information 

services” that integrate functions of the HHSC agency Ombudsman; the Long Term Care ombudsman; 

the HHSC Medicaid Managed Care unit within Medicaid-CHIP division; Area Agencies on Aging across 

Texas; Aging and Disability Resource Centers; and other entities (including nonprofit agencies, with 

which HHSC may contract) as directed by the Commissioner.  The law directs that Medicaid Managed 

Care support and information services must meet the needs of all Medicaid Managed Care populations: 

STAR (pregnant women, children, and section 1931 caretakers), STARPlus (LTSS consumers); Medicaid-

Medicare Dual-eligible clients; STAR Kids (Medically Dependent Children’s Waiver); STAR Health (foster 

children) and CHIP.   Staff across this support and information services network must be trained for all 

these groups’ needs, including Medicare and LTSS.  The Texas law directs that the coordinating unit for 

“support and information services” must be sufficiently independent from other aspects of Medicaid 

Managed Care to represent the best interests of Medicaid recipients in problem resolution. 

We hope CMS will consider strengthening the proposed rule to ensure all states establish Medicaid 

Managed Care consumer support systems that will provide comprehensive supports to all Medicaid 

enrollees, regardless of the basis for their eligibility.  

Grievances 

Consumer satisfaction is critical to coverage retention.  We urge CMS to consider requiring states to 

monitor the volume and resolution of grievances.  We especially endorse the Louisiana Medicaid 

program’s centralized online grievance (defined as any expression of dissatisfaction) portal.  This model 

makes it simple for consumers to raise issues:  no confusing legalistic language, no special form is 

required, and no searching through member handbooks or MCO plan websites is needed.   

From the Medicaid agency, grievances are forwarded to the relevant MCO.  The state reports that many 

grievances are related to consumer health and insurance literacy needs, dissatisfaction with experiences 

at provider offices, and conflict with Medicaid policies—not limited to MCO performance or policy.  This 

system allows the state to know the full universe of consumer dissatisfaction causes, to identify 

grievance trends overall, to identify the non-MCO issues more thoroughly than would be likely had the 

grievance gone to the MCO only, and to track the resolution of grievances by the MCOs.  Louisiana 

officials report that this approach is also a very useful tool in identifying network adequacy deficiencies.   
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When a specific provider is the subject of consumer complaints, the state requires the MCO to provide 

the NPI number of the provider, and at times a peer-to-peer communication from a Medicaid agency 

physician may be employed to respond to a problem.  For example, a physician may learn directly that 

his front desk staff are drawing complaints—information that might never have reached the physician 

without that direct contact. 

Choice Counseling  §438.71(c) 

We urge CMS to ensure that the final rule clearly distinguishes between the current limited role of a 

contracted enrollment broker (in Texas, the contractor in Maximus) which might logically be labeled a 

“choice counselor,” and the far broader scope of Texas’ Medicaid Managed Care consumer support 

system and the BSS described in the proposed rule.  The scope of the Texas enrollment broker today is 

limited to plan selection assistance.  

14-day delay §438.54(c)(2) 

We recognize the tension between allowing adequate time for a beneficiary to access and digest 

consumer assistance, and the need to timely access care for a new enrollee, particularly a pregnant 

woman.  We recommend that CMS allow enrollees to request a period of more than 14 days for 

additional counseling, and/or require states to establish that adequate choice counseling has been 

provided before imposing a 14-day limit.  

Language access 

In all cases in the proposed rule where language access/translation is expected of an MCO, we hope 

CMS will clarify the MCO’s responsibility to ensure that translation services are available.  In Texas’ years 

of Medicaid Managed Care experience, MCO contracts with providers have at time not been sufficiently 

clear on the point of which party, the individual health care provider or the MCO itself, was required to 

ensure the language access.  The proposed rule should prohibit any such ambiguity in some manner. 

Require notices of denials, reductions in care, or terminations be translated 

At 438.10 (d) we agree with the recommendation that denial, reduction in services, and termination 

notices should be listed among the “vital documents” for which prominent taglines in at least 15 non-

English languages should be mandatory.   In Texas, all materials should be available in Spanish.  

Health Plan information should be available to both enrollees and potential enrollees y New Texas law 

for commercial insurers requires detailed provider directory, medication formulary, and prescription 

out-of-pocket costs be available online to both enrollees and potential enrollees.  It is critical that 

consumers in Medicaid or in the private market be able to access this information to make the best 

choice of a health plan.  We recommend that HHS strengthen the rule at 438.10 by requiring that the 

state website must make all information provided to enrollees and potential enrollees publicly 

available. 

Transparency 

As with other types of outsourcing of Medicaid functions, Medicaid Managed Care has at times allowed 

for transparency deficits that are not in best interest of either beneficiaries or taxpayers.  For example, 
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in Texas consumer support workers have been denied access to the medical policy/medical necessity 

criteria on which MCOs have based denials or reductions of service.  Also hidden by “proprietary black 

holes” in some instances has been information regarding the fees paid to health care providers by 

MCOs.  In the case of medical policy and medical necessity criteria, CMS should ensure in the final rule 

that  policy governing the expenditure of Medicaid funds and affecting the health and well-being of 

Medicaid clients cannot be withheld from public scrutiny.  In the case of payments, CMS should ensure 

that state Medicaid officials at a minimum have access to actual payment policies and rates.  

Disenrollment 

CPPP supports the Georgetown University CCF recommendation to add two more scenarios to the list 

that justify cause for a Medicaid recipient to change health plans, (1) if an enrollee’s primary care 

provider leaves the network, and (2) if a provider from whom the enrollee is receiving ongoing care 

leaves the network.  

Medical Loss Ratio 

We note that Texas has used a Medicaid Managed Care premium payment methodology in which 

withholds a percentage of payment pending attainment of specific quality measures.  (see Texas HHSC, 

Texas Healthcare Transformation and Quality Improvement Program Section 1115 Demonstration 

DRAFT Waiver Extension Application, September 30, 2015):  “HHSC's Pay-for Quality program provides 

financial incentives and penalties to MCOs based on year-to-year incremental improvement on specified 

quality measures. The Pay-for-Quality program includes a risk/reward pool that places up to four percent 

of the MCO capitation rate at risk. The quality of care measures used in this initiative are a combination 

of process and outcome measures which include select potentially preventable events (PPEs) as well as 

other measures specific to the program’s enrolled populations.” 

CPPP hopes that the final rule will clearly permit states to retain this type of quality reward, and will 

provide for a process in which a state may demonstrate that its methodology can meet the minimum 

MLR benchmark as well. 

Thank you for the opportunity to comment.  Questions related to these comments may be addressed to:  

Anne Dunkelberg, Assoc. Director, dunkelberg@cppp.org    
Center for Public Policy Priorities, 7020 Easy Wind Drive - Austin, Texas 78752 
Phone (512) 320-0222 (ext.102) – www.cppp.org 

For More Information 

For more information please contact Oliver Bernstein bernstein@cppp.org or 512.320.0222, ext. 112. 
About the Center 

The Center for Public Policy Priorities is a nonpartisan, nonprofit policy institute committed to improving public policies to make 

a better Texas. You can learn more about the Center at CPPP.org.  

Join us across the Web 
Twitter: @CPPP_TX 
Facebook: Facebook.com/bettertexas  
YouTube:  YouTube.com/CPPPvideo 
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